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The Realizing Engineering, Science and Technology Opportunities by Restoring
Exclusive Patent Rights Act, known as the RESTORE Act, claims to support U.S.
innovation, businesses and consumers. It does the opposite. It would significantly
harm Main Street businesses by increasing abusive, expensive patent litigation,
raising prices for consumers, and decreasing investment in innovation.

The RESTORE Act would overrule the Supreme Court’s
unanimous, long-standing decision in eBay v.
MercExchange. The eBay decision:

® Enforced the requirement of the Patent Act that courts consider
established principles of equity in deciding injunctions in patent cases, just
as they do in other property cases.

® Made patent holders follow the same rules as other property owners by
requiring them to explain why they deserve an injunction.

® Lessened the use of an injunction as a sledgehammer for getting
excessive royalties even when a patent owner did not use its patent and
only wanted payments.

eBay Brought Balance to the Patent System.

® In most cases post eBay, courts continue to grant injunctions to a variety
of patent holders, including businesses that innovate and make
products, research institutions that develop and license their technology,
and start-ups.

® Courts now grant fewer injunctions to patent assertion entities - shell
companies with unknown sources of funding that buy up trivial patents
and collect as much licensing revenue as possible.! Because they don't
compete in the market, their interest is not to halt the use of their patents
by others but to secure financial compensation. As a result, courts fairly
compensate them for the use of their patent.
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eBay’s balanced approach has been especially important
to the Main Street members of UFPR, such as the retailers,
restaurants, hotels, and small businesses.

® Our members have faced a well-documented rise in patent infringement
litigation brought by patent assertion entities that accuse them of
infringement for the use of off-the-shelf technology. If every patent assertion
entity carried the sledgehammer of an injunction, nuisance patent litigation
and the amounts paid out for abusive litigation would rise and drain small
businesses of precious capital, hurting their ability to create new jobs and
forcing them to pass on higher costs to consumers.

® R&D spending in the US has more than doubled since 2006. Private R&D
spending as a percentage of GDP has grown steadily.? Economic research
attributes a portion of the increase to eBay.*

® Since eBay was decided, annual U.S. patent filings have increased 40% and
the annual number of patents issued has doubled, demonstrating that
inventors value the patent system now more than ever.*

There is no justification for disrupting 18 years of settled law and undoing the
balanced analysis the eBay decision established. The RESTORE Act is a bad
solution in search of a problem. Congress should reject this attempt to turn
back the clock.
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